
On July 18. 2005,  in a 
significant expansion of the 
definition of sexual harassment 
and “actionable hostile work 
environment,”  the California 
Supreme Court unanimously  held  
that although an isolated instance 
of favoritism on the part of a 
supervisor toward a female 
employee with whom the 
supervisor is conducting a 
consensual sexual affair ordinarily 
would not constitute sexual 
harassment, when such sexual 
favoritism in a workplace is 
sufficiently widespread it may 
create an actionable hostile work 
environment (for employees who 
were never asked to provide 
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sexual favors) in which the 
demeaning message is conveyed 
to female employees that they are 
viewed by management as “sexual 
playthings” or that the way 
required for women to get ahead 
in the workplace is by engaging in 
sexual conduct with their 
supervisors or the management.  

The underlying action was brought 
by  two former employees at the 
valley state prison for women, 
claim that the warden of the 
prison at which they were 
employed accorded unwarranted 
favorable treatment to numerous 
female employees with whom the 
warden was having sexual affairs, 

and that such conduct constituted 
sexual harassment in violation of 
the california fair employment and 
housing act (feha).  (gov. code, § 
12900 et seq.)  
This decision only underlines the 
necessity of having  sexual 
harassment training and an 
effective policy against sexual 
harassment.

Miller v. Department of 
Corrections, No. S114097 (Cal. 
July 18, 2005)

For more information contact 
Veronica Gray, 949.851.7432, 
vgray@jdtplaw.com.
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Disclaimer

This bulletin has been prepared by 
Jackson DeMarco Tidus 
Peckenpaugh (“JDTP”) for 
informational purposes ONLY. 

The information contained in this 
bulletin is not intended to nor 
does it create, an attorney-client 
relationship between you and 
JDTP and is not a substitute for 
legal advice from a qualified 
attorney licensed in the 
appropriate jurisdiction.
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