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The San Joaquin Valley Air Pollution Control District
Governing Board will consider the District’s
proposed indirect source rules at a public hearing
on December 15, 2005.  If adopted, the Rules (Rule
9510: Indirect Source Review and Rule 3180:
Mitigation Fee) will require developers to assess
how much long-term air pollution their projects
will indirectly cause and, in most cases, take steps
to reduce it, as well as pay fees to the District.  The
District also intends to submit the Rules to Cal EPA
for incorporation as part of the California State
Implementation Plan (SIP).  If the federal government
approves the Rules, they will be  “federally
enforceable.”

What Are “Indirect Sources”?

The proposed Rules target so-called “indirect
sources” of air pollution — land uses that do not
pollute in and of themselves, but that are considered
by regulators to attract or generate motor vehicle
trips, and create some pollution-causing activities
(e.g., landscape maintenance, fuel combustion in
the use of consumer products, such as barbeques
and lawn mowers, and construction-generated
emissions). The goal of the new Rules is to cut new
emissions in the District by 4.1 tons per day of
NOx and 5.2 tons per day of particulate matter
smaller than 10 microns (PM10).

What Types of Projects Must Comply?

Specifically, Rule 9510, as currently proposed,
would apply to developments that meet any of these
criteria:
•  50 or more residential units;

•  2,000 square feet or more of commercial
space;

•  10,000 square feet or more of government
space;

•  20,000 square feet or more of medical space;

•  25,000 square feet or more of industrial or
educational space; or,

•  50,000 square feet or more of general office
space.

Transportation and transit projects would only be
subject to the Rules’ construction emission
reduction requirements. Reconstruction of a
development rebuilt to the same use and intensity,
or projects estimated to cause less than 2 tons of
pollution per year, would be exempted. Otherwise,
the developer would be required to submit an Air
Impact Assessment (AIA) application no later than
applying for a final discretionary approval with the
local government.

What Must Developers Do to Comply with
the Proposed Rules?

Developers subject to the Rules would be required
to adopt measures to cut the projects’ projected
pollution in half. Developers would be encouraged
to reduce emissions through on-site mitigation,
such as designing energy-efficient buildings;
building near or providing bus stops; incorporating
mass transit; or, designing compact, walker- or
bicycle-friendly developments.

If design measures could not accomplish all of the
required reductions, developers would have to pay
fees to the District for the pollution that could not
be mitigated. The fees currently in Rule 9510 start
at $4,650 for each excess ton of NOx (rising to
$7,100 in 2007 and $9,350 in 2008 and beyond),
and $2,907 per ton of PM10 in 2006 (rising to
$5,594 in 2007 and $9,011 in 2008 and beyond).
The District states that it will use the money for
efforts to reduce pollution elsewhere – to fund
projects such as upgrading fleets to low-emission
vehicles, e-mobility, bicycle infrastructure, public
transportation subsidies, and a planned vehicle-
scrapping program.  These fees also do not account
for the application, evaluation, and processing fees
that the developers would also be required to pay
under the Rules.

What Are Some of the Key Issues Associated
with the Proposed Rules?

Aside from the practical problems, the Rules pose
numerous policy considerations, including:

•  Requiring developers to pay for emissions from
automobiles.

•  Whether there is a sufficient nexus between the
amount of the fee and the impact of the
emissions, and whether the required fee is
excessive.

•  Whether there is a sufficient quantity of feasible
mitigation measures to cut a project’s emissions
in half.

•  The Rules’ effect on housing affordability and
the economy.

•  The methodology for calculating the emissions
associated with the project. Rule 9150
specifies the use of an APCO-approved model
(to estimate NOx and PM10 emissions from
potential land uses), which was not developed
for this purpose.

•  Whether the Rules trigger Propositions 13
and 218.

•  Allowing developers, instead of the District, to
obtain credit for reducing emissions off-site and
using emission credits to off-set emissions.

•  The District’s authority to charge emission fees
and delay land use projects.

•  Whether the Rules should be made federally
enforceable, and a commitment made to the
federal government to significantly reduce NOx
and PM10.

Other Efforts to Regulate “Indirect Sources”

A similar move to regulate indirect sources in the
South Coast Air Quality Management District in
the 1990s created such intense opposition that
the Legislature restricted the District’s ability to
regulate indirect sources.  For example, the
legislation restricted the manner in which the (over)
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District could adopt rules regulating indirect sources,
prohibited certain regulations aimed at shopping
centers and event centers, and restricted employer
rideshare programs.  However, an exception for the
San Joaquin Valley Air Pollution Control District was
written into the law (Senate Bill 709, chaptered
September 22, 2003) allowing the District to recover
its costs associated with indirect source programs. !
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